BACKGROUND OF DECISIONAL AND STATUTORY LAW

In the 1985 case of Fe Bland v. Two Trees Management Co., et al., 330 West End Apartment Corporation v.
Kelly, 66 N.Y.2d 556, 489 N.E.2d 223, 498 N.Y.S. 2d 336 (1985), the New York Court of Appeals grappled
with the issue of whether the imposition of the tax violated the corporation's proprietary lease and whether
the flip tax should be returned to the shareholder. The lower court ruled it did violate the proprietary lease
and had to be returned. The appellate court held that where the bylaws of the corporation provided that the
board may impose " only a reasonable fee to cover actual expenses and attorneys' fees of the Corporation,
a service fee of the corporation and such other conditions as it may determine", the board may not charge
flip tax. The court had reasoned that the term " other conditions" could not be construed to give the authority
to the board to charge a flip tax and, to do so, would have meant reading the sentence fragment out of
context and contrary to the rule of construction.

The court also ruled that flip tax may not be charged where such tax " was not in proportion to the shares
held". the proprietary lease here has provisions such as a "cash requirements" provision. Under the cash
requirements provision, the lease provided:

" [cash] requirements' whenever used” means the amount necessary for operation and improvement of the
property, contingency reserves and the payment of liabilities and expenses after giving consideration to
income expected and cash on hand.... The form and provisions of all the proprietary leases then in effect
and thereafter to be executed may be changed by the approval of lessees owning at least 75% of the
Lessor's shares then issued, and such changes shall be binding on all lessees even if they did not vote for
such changes, except that the proportionate share of rent or cash requirements payable by any lessee may
not be increased... without his express consent.

The court found the flip tax not to be "proportional to the number of shares held by that shareholder in
relation to total number of issued shares" and it was "not approved by 75% of the shareholders".

The court's reasoning was also based upon a close reading and understanding of the statute, Business
Corporations Law $ 501 (c), which stated then in its entirety: "Subject to the designations, relative rights,
preferences and limitations applicable to separate series and except as otherwise permitted by
subparagraph two of paragraph (a) of section five hundred five of this article, each share shall be equal to
every other share of the same class." In this matter, the board of directors had passed a resolution to amend
the bylaws to assert that upon assignment, the board shall impose a transfer fee in varying amounts from
$50 per share to $200 per share, depending upon whether the seller had purchased the unit from a sponsor
or from a non-sponsor and whether the assignor had owned the unit for greater than five years. The court
stated that the legislature meant for the shares of the same class to be treated equal in all respects to every
other share of the class and, therefore, the flip tax was illegally imposed upon the assignor.

AFTERMATH OF DECISIONAL LAW

It was in 1985 that the Fe Bland case was decided. It stirred a pandemonium in the cooperative corporation
industry and caused cooperative corporations to raise a united voice in the legislature. As a result, the New
York State Legislature amended the Section 501 (c) of the Business Corporation Law by enacting the
Chapter 598 of the Laws of 1986. The amendment authorized the corporations to charge the flip tax not only
on the basis of a per share but also on the basis of other methodologies used by cooperative corporations,
but "only if the cooperative's maintenance charges, general assessments pursuant to a proprietary lease,
and voting, liquidation or other distribution rights are substantially equal per share".

Then a decade later, on or about March 1996, the Legislative Assembly revisited the issue of flip taxes and
pointed out that previous amendment did not resolve all the outstanding problems for generally all the
cooperative corporations, specifically ones that provided in their organizational documents that "every
shareholder shall have only vote regardless of the number of share held". The Assembly determined that
variable formulas that take into account the sale price, profit, holding period or other criteria, retained by
various corporations render fairer results than a fixed formula and amended that statute accordingly.

Thus in the final analysis, the statute, having gone through a metamorphosis, reads:



With respect to corporations...on a cooperative basis, however, provided that (2) changes in maintenance
charges and general assessments...have been and are hereafter fixed and determined on an equal per
share basis or an equal per room basis or as an equal percentage of the maintenance charges, and (3)
voting rights are substantially equal per share or the certificate of incorporation provides that the
shareholders holding the shares allocated to each apartment or dwelling unit owned by the corporation shall
be entitled to one vote in the aggregate regardless of the number of shares allocated to the apartment or
dwelling unit or the number of shareholders holding such shares, shares of the same class shall not be
considered unequal because of variations in fees or charges payable to the corporation upon sale or transfer
of shares and appurtenant proprietary leases that...or properly amendments to the foregoing instruments.

It is nice that the cooperative corporations were able to have it their way at the end and their sacred
"business judgment rule" was sheltered, but what about the prospective purchasers who are denied loans or
whose loan amounts are reduced by the amount of flip tax? The market ought to have some responsibility
towards the purchasers who have immaculate credit history and meet all criteria of the cooperative board, in
terms of financing contingencies and limitations, but unfortunately cannot purchase the unit because the
lenders' underwriting guidelines (prescribed by Fannie Mae) provide that buildings that impose flip taxes will
be eligible if the flip tax is generally no greater than 3% of the sales price. State of New York Mortgage
Agency Low Interest Rate Program-Credit and Property Underwriting Requirements-Cooperative Share
Loans provides that, "Loans in cooperative with flip taxes will generally be handled by reducing the sales
price of the cooperative unit by the amount of the flip tax. The loan amount will be based on 90 percent of
the computed sales price."

Buildings that charge a lofty flip tax undoubtedly put a burden on the market, on the potential purchasers, on
lenders, on lenders' underwriters and even on sellers/assignors of the units. Assignors who choose to
sell/assign their units shortly after purchasing them, feel the pressure of paying the high flip tax, especially
since they were truly never the recipients of any and all benefits, if any, that flowed from the charge of the
flip tax. In this circumstance and many other related ones then, the flip tax causes an unreasonable restraint
of an owner's right to transfer his or her property. A high flip tax also discourages investors from purchasing
cooperative units. Cooperative corporations that base their calculation of flip taxes on the amount of seller's
profit invite collusion between sellers and buyers to refrain from declaring the entire sale price.

New legislation ought to be enacted which addresses the needs of both the assignors as well as and most
importantly, the prospective purchasers. Perhaps legislation should address the possibility of not charging a
flip tax to assignors who plan to move to another unit within the same building. The legislature's thought, that
variable flip tax renders more equitable results than a fixed formula, is | believe entirely true for cooperative
corporations, but not necessarily so for assignors/sellers and the prospective purchasers, especially if the
cooperative board of the cooperative corporation amends the governing documents to the surprise of the
assignors.



